
UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO.:  05 10596 NMG
THOMAS KELLEY, )

Plaintiff, )
)

VS. )
)

TOWN OF PLYMOUTH and )
ROBERT J. POMEROY, as Chief of the )
Plymouth Police Department and )
Individually, )

Defendants. )

DEFENDANTS’ REPLY MEMORANDUM IN SUPPORT OF
THEIR MOTION FOR SUMMARY JUDGMENT

The defendants submit this reply memorandum in support of their motion for

summary judgment.

I. The Defendants Are Entitled to Summary Judgment on
Count I:  Chapter 149, § 185

The plaintiff attempts to raise factual disputes in the context of his claim under

Chapter 149, § 185, saying that his version of events present a “complete contradiction”,

but his cited facts are either immaterial or erroneous.  For example, the plaintiff – without

citation -- says that Chief Pomeroy denied talking to former Town Manager Griffin about

the compensation issue.  This is incorrect, as indicated at pages 87 and 105, for example, of

the Chief Pomeroy’s deposition testimony, attached at Defendants’ Exhibit 16, attached.

The plaintiff, again without citation, also states that the Chief maintained he was not upset

that the issue was raised.  In fact, Chief Pomeroy said that he didn’t like it, but testified that

he simply viewed the plaintiff as misguided and knew that everyone was entitled to his or

her opinion.  Pomeroy Deposition, p. 103, at Defendants’ Exhibit 15, attached.  He testified

that sometimes people liked him and sometimes they hated him but that it went with the
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job.  Id., p. 104.  He had no issues or concerns with the benefits he was receiving and

believed they were proper.  Id., p. 104.

Yet, this is the basis of the plaintiff’s Chapter 149, § 185 claim -- that he “raised issues

related to the unlawful payment of monies to certain police officers…”, including Chief

Pomeroy.  The plaintiff’s own deposition testimony, however, reveals that there really was

no disputed issue as to these payments, let alone as to them being “illegal”.  He testified

that he raised the compensation issue only in the context of there being no written

document on it, that he was in favor of superior officers receiving the same as patrolmen,

and that as a town meeting member he voted in 2001 to approve the amendment to the

bylaw that covered all the monies and thereby ratified the amounts paid.1  Kelley

Deposition, pp. 65-66, 76, 102, attached at Defendants’ Exhibit 2B.  See also Pomeroy

Deposition, p. 89, citing Depo Exhibit 4 (that inspector general’s office viewed issue as one

to be resolved by town however it wished to resolve it), at Defendants’ Exhibit 16,

attached.  Thus, nothing changed in terms of the Chief’s compensation.  Pomeroy Depo, p.

99, at Defendants’ Exhibit 3.  The plaintiff thus has failed to state a claim for violation of

G.L. c. 149, § 185.

In any event, the plaintiff’s Complaint identifies the following conduct as being

“retaliatory in nature” in terms of c. 149, § 185 claim: the failure to pay him vacation time

under §111F, and the “failure to screen members of the police force and prevent Kelley in

particular from participating in” a stressful drill.  Complaint, ¶ 30, at Defendants’ Exhibit

1.   Yet, the plaintiff does not address at all the issue of the screening in his Opposition

argument on this claim and details the § 111F issue later in his discussion of Count IV.

Instead, the plaintiff discusses various incidents he claims were harassment for having

“raised the illegal payment issues.”  Where these were never alleged in his Complaint in

                                                  
1 Moreover, the Town Manager who appointed Chief Pomeroy had agreed that the
Chief would receive these benefits.  Griffin Depo, p. 25, at Defendants’ Exhibit 17.

Case 1:05-cv-10596-MBB     Document 87      Filed 10/11/2007     Page 2 of 11



terms of his § 185 count, he cannot be permitted to assert them now as a basis for it in an

attempt to stave off summary judgment.  In any event, such attempt fails for the following

reasons:

The plaintiff relies on Lt. Fahy’s deposition testimony in maintaining he was

“scrutinized,” but Fahy’s testimony was only in terms of the plaintiff having to log in and

out when he attended Retirement Board meetings on his shift.  Fahy Deposition, pp. 20-21,

25, at Plaintiffs’ Exhibit G.  His testimony as to any claimed “scrutiny” of the plaintiff was

solely in terms of the plaintiff’s Retirement Board attendance and that it was only in that

context that he said “they are out to get you.”  Id., pp. 25, 34.   But, the plaintiff was the

only officer in the department who was a member of the board and attended meetings

while on shift.  Id., p. 27.  The plaintiff himself agrees that he had an obligation to log out so

that the department would know he was at a meeting and not on duty.  Kelley Depo, p.

100, at Defendants’ Exhibit 18.  Moreover, Lt.  Fahy testified that this procedure began

when the plaintiff was elected to the retirement board  -- which was in 1996, Kelley Depo,

p. 60 at Defendants’ Exhibit 2A, and thus prior to the plaintiff raising the compensation

issue.2  Fahy Depo, p. 21, at Plaintiff’s Exhibit G.

The plaintiff testified that, through Fahy, he was called on the carpet for minor

mistakes, such as not giving a location when he responded to a back up call or not dating a

citation.  Kelley Depo, pp. 97, 121-122, 125-126, at Plaintiffs’ Exhibit Q.  But, in fact, Lt.

Fahy testimony contradicts these claims.  Lt. Fahy testified that there were never any

problems that superior officers asked him to keep track of in terms of the plaintiff.  Fahy

Depo, pp. 35-36, at Defendants’ Exhibit 19, attached.  Lt. Fahy’s supervisors never told him

they were having issues with the plaintiff particularly.  Id., p. 36.  Lt. Fahy specifically

testified that (1) he did not discuss with the plaintiff about an instance of not giving his

                                                  
2 Fahy’s testimony as to various events dating in the “mid-90’s” thus too is irrelevant.
Of significance is that Fahy was retired at the time of the plaintiff’s allegations.

Case 1:05-cv-10596-MBB     Document 87      Filed 10/11/2007     Page 3 of 11



location when responding to a call – although he probably had told all of his officers that

they needed to give their location when responding to a call and (2) that he did not

remember talking to the plaintiff about not dating his tickets.  Id., p. 42.

As for the July 4th issue, the plaintiff being called in to work was done in compliance

with his contract language.  Pomeroy Deposition, p. 125, at Defendant’s Exhibit 16,

attached.  There were about 7 or 8 other officers called in as well.   Notably, the six or seven

others grieved it, but plaintiff did not.  Id., p. 125; Kelley Depo, pp. 95-96, at Defendants’

Exhibit 18, attached.

Simply put, the plaintiff’s attempt to create a basis for, and a disputed issue of fact

regarding Count I fails.  He has not stated a claim against the defendants for violation of

Mass. General Laws, C. 149, § 185 and the defendants are entitled to summary judgment on

this claim.

II.  The Defendants Are Entitled to Summary Judgment on Count II: Gross
Negligence, Willful, Wanton and Reckless Conduct.

The plaintiff’s efforts to stave off summary judgment on Count II also fail.  The nub

of the plaintiff’s claim here is the department did not screen its members who would be

taking part in a training drill.  Not surprisingly, the plaintiff cites to no case law holding

that a “failure to screen” in such instance amounts to negligence or willful, wanton and

reckless conduct.  In fact, it doesn’t.

The Chief expressly testified that he has never seen anything about screening officers

as to their limitations for training in the years of his affiliation with the Massachusetts Chief

of Police Association or any of the other many organizations to which he belongs.  Pomeroy

Depo, pp. 24-26, at Defendants’ Exhibit 16, attached.  Rather, the general rule is that if an

officer finds that he is mentally or physically incapable of performing the duties of a police

officer, he is to report that to his shift commander.  Id., p. 23.  Or, if a supervisor observes
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an obvious physical or mental infirmity, he or she can act on it. Id., p. 23.  The plaintiff

offers nothing to counter this testimony.

Instead, the plaintiff tries to mischaracterize the Chief’s testimony on this point in

saying that the Chief has “never read anything on the issue” of ensuring police officers are

safe in training.  But, as noted, the Chief’s testimony was that there is nothing written on it

– not that he hadn’t read available material.  Also, the plaintiff errs in saying (1) the Chief

“has no protocols” regarding safe training techniques when he testified only that there was

nothing written, id. at p. 28,  and (2) that the Chief does not see that he has “any

responsibility for the safety for the eight police officers under his command when in a

training mode” and the cited testimony lends no support for that assertion.   The plaintiff’s

attempts to interject an issue of fact in such respects thus fail.

Similarly, that Captain Botieri did not understand questions asked by counsel

during a deposition does not create a factual dispute.  Nor does the plaintiff’s subjective

belief – asserted wholly without supporting citation – that Captain Botieri was “reluctant”

to talk about the rules or protocols and that “no one in the command structure knew or

cared to know” what physical challenges were to be expected in the training.   The fact is

that it was a State Police conducted training.

Simply put, the plaintiff never expressed concern that he had any condition

rendering him unable to participate in the training.  The plaintiff certainly never asked to

be excluded from the training.  Pomeroy Depo, p. 34, at Defendants’ Exhibit 16, attached.

Nor has the plaintiff made any connection between Lyme disease or Menieres’ disease and

an inability to undergo training -- see id., p. 37 -- or for that matter, any cardiac condition.

Yet, the plaintiff alleges that the Chief signed his department up for a training opportunity

offered by and run by the Massachusetts State Police simply because he knew it would

cause the plaintiff harm.  This is preposterous.
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Although its not really relevant,3 the plaintiff offers an affidavit of Officer Govoni

and claims it “directly disputes Defendant’s statements that officers could have been

excused if they asked.”  In fact, that affidavit says that Officer Govoni was deemed fit only

for desk duty and that he was excused from participating in the drill.  This conforms with

the Chief’s testimony that an officer assigned to light duty would not have participated in

the drill.  Pomeroy Deposition, pp. 30-31, at Defendants’ Exhibit 16, attached.  The plaintiff

also states, without supporting citation, that “Abbott was excused after Govoni was

permitted not to participate.”  Actually, Abbott had approached a captain ahead of time

and asked that he be excused from training because he couldn’t perform in a training

exercise that would require physical activity.  Id., p. 30.  Abbott was, in fact, excused.

The plaintiff’s opposition thus confirms that the defendants are entitled to summary

judgment in their favor on Count II as well.

III.  The Defendants are Entitled to Summary Judgment On Count III: Equal
Protection Claims under 14th Amendment and § 1983

Section 1983 creates a private right of action for violations of federally protected

rights.  Because it has no statute of limitations provision, § 1983 claims, “borrow[s] the

appropriate state law governing limitations unless contrary to federal law.”  Poy v.

Boutselis, 352 F.3d 479, 483 (1st Cir. 2003).  In Massachusetts, the statute of limitations

governing civil rights claims requires that the action be commenced within the three years

following the date when the cause of action accrues.  Messere v. Murphy, 32 Mass.App.Ct.

917, 585 N.E.2d 350 (1992), citing G.L. c. 260, § 5B.

It has been held that "[a]lthough the limitations period is determined by state law, the

                                                  
3 The immateriality of the Govoni Affidavit is one basis upon which the defendants
have asked that this Court strike the same in a motion to strike filed herewith and
incorporated herein.  Perhaps more importantly, the Govoni Affidavit was submitted after
service of the defendants’ motion for summary judgment and after discovery had closed
and, thus, is an improper eleventh hour affidavit that should be disregarded.
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date of accrual is a federal law question." Carreras-Rosa v. Alves-Cruz, 127 F.3d 172, 174 (1st

Cir. 1997).   Section § 1983 claims accrue "when the aggrieved party knows or has reason to

know of the injury which is the basis for his action."  Rodriguez Narvaez v. Nazario, 895

F.2d 38, 42 n. 5 (1st Cir. 1990).

Here, the plaintiff’s testimony is that he has been treated differently apparently since

he first raised the compensation issue in 1998.  His Complaint in this case, however, wasn’t

filed until March 2005, more than three years later.  The claim is thus time-barred on this

basis.  The defendants are entitled to summary judgment on this claim based on the statute

of limitations (and, most particularly in terms of the “trumped up performance issues” and

having “his supervisors watch him” that he tries to hook via Lt. Fahy given that Lt. Fahy

retired in 1999).  Fahy Depo, p. 7, at Defendants’ Exhibit 19, attached.  Alternatively, the

defendants are entitled to summary judgment in their favor because the plaintiff has failed

to establish such a claim.

There are two essential elements to a § 1983 claim: First the challenged conduct must

be attributable to a person acting under color of state law; second, the conduct must have

worked a denial of rights secured by the Constitution or by federal law.  Pariseau v. City of

Brockton, 135  F. Supp. 2d 257, 262 (D. Mass. 2001).  The second element requires the

plaintiff to prove not only a deprivation of federal right, but also that the defendants’

conduct was a cause in fact of the alleged deprivation.  Id.  Here, the plaintiff claims that

the defendants denied him benefits under a state statute, c. 41, § 111F, and had him

participate in a training exercise.  Neither speaks to a deprivation of a federal right or the

deprivation of a property interest.  See Rooney v. Town of Yarmouth, 410 Mass. 485, 573

N.E.2d 969 (1991) (under statute incorporated in police collective bargaining agreement,

M.G.L.A. c. 41, § 108L, which provided career incentive pay for police officers, officer had

no protected property interest in benefits he claimed were due him).  In the absence of a
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deprivation of a specific constitutional right, a claim that action by a town was improperly

motivated or violated, a local or state law simply raises a matter of local, not constitutional,

concern.  See Chiplin Enter. v. City of Lebanon,  712 F.2d 1524, 1527 (1st Cir.1983) ; Olech,

supra (Breyer, J., concurring) (ordinary violations of city or state law are not constitutional

violations).

But, even beyond this fatal flaw, it bears note that the plaintiff alleges that the

defendants treated him “differently than similarly situated Town employees.”  He does not

claim unequal treatment due to membership in any protected class or racial or gender

group but, perhaps, seeks to argue the possibility of a “class of one” equal protection claim.

Village of Willowbrook v. Olech, 528 U.S.562, 564, 120 S.Ct. 1073, 145 L.Ed.2d 1060 (2000).

To establish such a claim, however, a plaintiff must show that he has (1) been intentionally

treated differently (2) from others similarly situated and (3) without any rational basis for

the difference in treatment.  Id.  The plaintiff has failed to make this showing here.

First, there is no evidence of the requisite intent.  “Th[is] burden is an onerous one,”

Pariseau v. City of Brockton, 135 F.Supp.2d 257, 264 (D. Mass. 2001), and the plaintiff has

not met it here.  A plaintiff "may not prevail simply by asserting an inequity and taking on

the self-serving conclusion that the defendant was motivated by a discriminatory animus".

18 Massachusetts Practice § 401.  Yet, this is all the plaintiff does here.  In fact, at page 16 of

his Opposition, he references his Affidavit.  But, the defendants have moved to strike that

affidavit as it is rife with inappropriate legal argument, conclusory facts, and matters not

based on personal knowledge.  The defendants refer this Court to that motion and

incorporate the same here by this reference.  Suffice it to say, speculation or conclusory

assertions, however, are insufficient to ward off summary judgment on a civil rights claim.

See Burns v. State Police Ass’n of Mass., 230 F.3d 8, 9 (1st Cir. 2000) (party opposing

summary judgment "may not rely on conclusory allegations and unsupported speculation
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... even when elusive concepts like motive or intent are at issue...."); Rogan v. City of

Boston, 267 F.3d 24 (1st Cir. 2001) (plaintiff who aspires to ward off summary judgment

cannot rest on conclusory allegations, empty rhetoric, and unsupported speculation).

The plaintiff’s claim would also fail on the second prong -- that he was treated

differently from similarly situated persons.  It is this comparative element that

distinguishes the Equal Protection Clause.  See Ross v. Moffitt, 417 U.S. 600, 609, 94 S.Ct.

2437, 41 L.Ed.2d 341(1974).  This element is especially important in class-of-one cases, so as

to avoid over broad definition of "similarly situated” and one not useful to an equal

protection analysis.  Jennings v. City of Stillwater, 383 F.3d 1199, 1214 (10th Cir. 2004), citing

Lakeside Builders, Inc. v. Planning Bd. Of Franklin, 2002 WL 31655250 (D. Mass. 2002).

Thus, a “class-of-one” plaintiff must provide a specific and detailed account of other

similarly situated persons who were in fact treated differently.  The plaintiff here states in

conclusory fashion that he was treated differently in terms of the denial of his § 111F

benefits, but fails to provide the requisite specifics.  Lakeside Builders, Inc. v. Planning Bd.

Of Franklin, 2002 WL 31655250 (D. Mass. 2002) (dismissing purported "class of one" when

insufficient specifics were alleged to support conclusory allegation that plaintiff was

"similarly situated" to others who were treated differently).   The plaintiff cites to the Boyle

Deposition as acknowledging “a past practice for reimbursement” but that citation does not

support his contention.  In fact, Boyle testified at those pages that the Chief had also denied

the request of a Carl Dimars and that Boyle could not identify the Chief’s denial of the

plaintiff’s request for the benefits as “retaliation.”

The plaintiff likewise would stumble on the third prong if he could ever reach it –

that the defendants’ alleged conduct had no rational basis.  This concept in the context of a

"class of one" equal protection claim requires “more than just a perceived difference in

treatment for which the plaintiff has received an unsatisfactory explanation.”  Lakeside
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Builders, Inc., supra, citing Collins v. Nuzzo, 244 F.3d 246 251 (1st Cir. 2001) and Hilton v.

City of Wheeling, 209 F.3d 1005, 1008 (7th Cir. 2000).  The plaintiff has failed to meet this

standard here.  There is a rational basis for the drill: namely, police training and testing.

The plaintiff undisputedly was not the only officer who had to undergo that training.

There also is a rational basis for the denial of the reimbursement of the plaintiff’s vacation

time under § 111F.  The plaintiff was not considered entitled to those benefits in light of his

retirement under the Heart Law.

In light of the foregoing, the defendants are entitled to summary judgment on the

equal protection count.

IV.  The Defendants are Entitled to Summary Judgment on Count IV: Denial of
Benefits under M.G.L. c. 41, § 111F.  

The Plaintiff claims he is “entitled” to reimbursement under § 111F of some $2,000

for vacation time he used after the May 2003 drill.  The plaintiff, however, submitted to the

Department two doctor’s notes in the weeks following that drill and during which time the

vacation time was applied.   One note dated May 27, 2003 said that the plaintiff “may

return to work 2 weeks from his hospital discharge date.”  Note, at Defendants’ Exhibit 7.

The other, dated June 11, 2003, said that the plaintiff “had a mild cardiac condition” and

“would be best served medically by staying out of work for the rest of his vacation time,

about a month…. I think his overall prognosis for the future is good. He should be able to

return to work.”  Note, at Defendants’ Exhibit 8.   Instead of returning after the vacation

time was applied, he put in his retirement papers.  Kelley Depo, p. 143, at Defendants’

Exhibit 18, attached.  He was retired under c. 32, § 7, the Heart Law.  In arguing

“entitlement” to the monies under § 111F, the plaintiff relies upon findings made under c.

32, but even the Union attorney acknowledged that the statutory presumptions of c. 32 do

not apply to c. 41, § 111F benefits.  Sacco Depo, p. 37, at Plaintiff’s Exhibit N.   The plaintiff

was never established as an “injury on duty” under c. 41, §  111F.  See id., p. 41.  As such,
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he has no “entitlement” to anything under that statute.  The defendants are thus entitled to

summary judgment on Count IV as well.

Conclusion

For the reasons stated above and in the defendants’ original papers, summary

judgment should enter in favor of the defendants on all counts of the plaintiffs’ complaint.

Respectfully submitted,
Defendants,
By their attorneys,

/s/ Jeremy Silverfine                                              
Jeremy Silverfine, BBO #542779
Deidre Brennan Regan, BBO #552432
BRODY, HARDOON, PERKINS & KESTEN, LLP
One Exeter Plaza
Boston, MA 02116
(617) 880-7100

Dated:  10/11/07
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